it under control, and that under these "controlled conditions" he                         \

had no serious reservations about permitting the truck to be driven        ;
to the shop.  Although the inspector's rationale may seem contradictory,    '
and while it may have been wiser for the inspector to simply abandon the
truck when he first decided to cite it, and have it towed to the shop, his
decision to have the driver drive it to the shop, does not, in my view,
lessen the fact that the brakes were defective, that they were in need     ':
of repair, and that they could not hold the truck on the Incline,                         j

Given all of these circumstances, the fact that no one was run over on
the way to the shop, does not detract from the dangerous and hazardous     :
conditions of the brakes.  Both the driver and the inspector were exposed   ;
to a hazardous condition, and the fact that the inspector may have used    :
poor judgment does not excuse or cure the defective brake conditions.
I conclude and find that the violation was significant and substantial, and
the inspector's finding in this regard IS AFFIRMED.

Unwarrantable Failure

A violation of a mandatory standard is caused by an unwarrantable
failure to comply with the standard where "the operator involved has failed
to abate the conditions or practices constituting such violation, conditions
or practices the operator knew or should have known existed or which it
failed to abate because of lack of due diligence, or because of indifference
or lack of reasonable care."  Zeigler Coal Company, 7 IBMA 280, 295-296
(1977).

It seems clear to me from the testimony in this case that Inspector
Goodspeed's decision to issue the unwarrantable failure orders was prompted
by the fact that the truck driver's initially told him that their complaints
to mine management about the defective brake conditions on the trucks
which were cited fell on deaf ears and repairs were not made.  While it
is true that some of the drivers may have reported the faulty brake conditions
the same day that the inspector was at the mine, I honestly believe they
did so to protect themselves from criticism, and not so much out of any
concern for their safety.  If this were all of the evidence present in this
case to support the inspector's unwarrantable failure findings, I would
rule in favor of U.S. Steel on this issue.  However, for reasons which
follow, I believe that the record supports a finding that mine management
was well aware of the defective brake conditions, and simply ignored them
because they either did not have the available manpower to correct the
conditions immediately, or simply did nothing because the drivers either
did not complain or "assumed the risks".

Maintenance foreman Oberg candidly and honestly admitted that while
most of the trucks at the quarry were generally maintained in "fair to good
condition", because of certain budget and equipment constraints, "less
attention" was paid to the trucks which were cited.  Mr. Oberg also candidly
cdnceded that the brakes on the cited trucks were in need of repair or
adjustments, and he conceded that had he been aware of the brake conditionsdverse witnesses.
